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RECENT CASES 347 

Under the New York transfer tax law the earlier decisions held that, in the 
absence of an intent to evade taxes, only gifts causa mortis were to be consid- 
ered as being in contemplation of death. Matter of Spaulding, 49 App. Div. 
541, 63 N. Y. Supp. 694, aff'd, 163 N. Y. 607, 57 N. E. 1124; Matter of Cornell, 
66 App. Div. 162, 73 N. Y. Supp. 32 (reversed on other grounds, 170 N. Y. 
423, 63 N. E. 44s). But it is now well settled that, although its literal mean- 
ing is ambiguous, the provision also applies to transfers inter vivos. Matter 
of Palmer, 117 App. Div. 360, 102 N. Y. Supp. 236; Merrifield's Estate v. People, 
212 111. 400, 72 N. E. 446. See Ross, Inheritance Taxation, § 120. Nor 
is an intent to evade taxes necessary. Rosenthal v. People, 211 111. 306, 71 
N. E. 1 121. This interpretation seems correct, since the purpose of the pro- 
vision is to tax all transfers that are intended to be of a nature and effect similar 
to testamentary bequests. Conway's Estate v. State, 1 20 N. E. 717 (Ind. App.) ; 
State V. Pabst, 139 Wis. 561, 131 N. W. 351. See Ross, Inheritance Tax- 
ation, §111. The court in this case properly holds that the cause of the donor's 
expectation of death is immaterial, and that this expectation need not be of 
immediate death; it being sufficient that anticipation of death in the reason- 
ably close future is the moving cause of the transfer, since the donor would 
in such a case intend a result substantially similar to that of a testamentary 
disposition. See also Conway's Estate v. State, supra. Old age and illness 
of the donor are, of course, strong evidence that the transfer is of this nature. 
Matter of Dee, 148 N. Y. Supp. 423 (Surr. Ct.), afFd, 210 N. Y. 625, 104 N.E. 
1128. But since in any case the impelling motive may not be the expectation 
of death, the bodily condition of the donor is not conclusive. People v. Burk- 
halter, 247 111. 600, 93 N. E. 379; State v. Thompson, 154 Wis. 320, 142 N. W. 
647. 

Taxation — Collection and Enforcement — Nature of Double Tax 
UNDER National Prohibition Act. — The National Prohibition Act provides 
that upon evidence of an illegal manufacture or sale of intoxicating liquor " a tax 
shall be . . . collected ... in double the amount now provided by law, with 
an additional penalty of $500 on retail dealers and $1000 on manufacturers." 
(41 Stat, at L. 305, 318.) The plaintiff seeks to restrain the defendant from 
collecting the "double tax" by warrant of distress. Held, that the bill be dis- 
missed. Kelly V. Lewellyn, 274 Fed. 108 (W. D. Pa.). 

Federal courts agree on enjoining the collection of penalties by warrant of 
distress. Kausch v. Moore, 268 Fed. 668 (E. D. Mo.); Kelly v. Lewellyn, 
274 Fed. 112 (W. D. Pa.). On the other hand, a federal statute forbids en- 
joining the collection of taxes, by warrant of distress or otherwise. See 1875 
U. S. Rev. Stat., § 3224. It is therefore necessary to determine whether the tax 
of double the ordinary amount, imposed by the National Prohibition Act, is a 
tax or a penalty. Since a tax does not, as a license does, confer authority to do 
the act affected, it is clear that the sovereign has power to tax acts which at 
the same time it declares illegal. See 2 Cooley, Taxation, 3 ed., 1134. Such 
taxes are, however, so unusual that a very clear intent that the charge be a tax 
should be required before so construing it. See Thome v. Lynch, 269 Fed. 
99S> 1003 (D. Minn.). Merely naming a charge a tax, though it has some 
bearing, is not conclusive. Helwig v. U. S., 188 U. S. 605. Cf. Hodge v. Mus- 
catine County, 196 U. S. 276. But see Lipke v. Lederer, 274 Fed. 493 (E. D. 
Pa.). In view of the fact that a tax is a revenue measure, while a penalty 
is a punishment, the fact that a greater charge is imposed when an act is 
illegally done than when the same act is legally done is a strong indication 
that the imposition, at least to the extent that it exceeds the ordinary tax, 
is a penalty. On the whole, the decisions reaching a result contra to the 
principal case seem preferable. Ledbetter v. Bailey, 274 Fed. 375 (W. D. N. C.) ; 
Thome v. Lynch, supra. 



